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The AN J W E RS of Mr Stewart-Nicolſon, 


\H E anſwers given in to the bill of advocation which 

has been offered on the part of the complainer, refer to 

a former paper given in by Mr Nicolſon, in anſwer to the 

objections which were ſubmitted to the Commiſſaries, 

againſt the examination of ſeveral witneſſes whoſe teſtimonies 
were offered as evidence in this cauſe. Such a reference to this 
former paper, the complainer will confeſs, was not expected up- 
on her part: for, from the peruſal of the anſwers referred to, it 
was evident, that they were not intended to plead the cauſe of Mr 
Nicolſon, but were ihtended as a manifeſto to the world, in favour 
of a lady, who has been introduced as a principal actor in the 


ſcene which is now before your Lordſhips, and whoſe conduct the 


counſel for her brother have been inſtructed with all their energy 


to defend on this occaſion. 
As this was the great object of thoſe anſwers, and chat object 


followed forth with more attention than the cauſe of the purſuer 


himſelf, the natural conſequence was, that this manifeſto was 
wrote in a ſtrain very unlike that cool and diſpaſſionate anxiety for 
innocence which the purſuer entertained, or at leaſt avowed 
himſelf to entertain, in that correſpondence which enſued betwixt 


the parties in this cauſe, immediately ſubſequent to the n 


which took place betwixt them. 
As, however, forgetful of his former declarations, forgetful of 
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khat dclicacy which is due to the ſex of the complainer, forgetful 
chat as yet he is acting only upon the information of others, and, 
above ali, forgetful of the tenderneſs due to the miſery of her 
much aillited parents, the purſuer has been pleaſed, by this re- 
ference, to bring under the view of your Lordſhips thoſe anſwers, 
wrote with ſo bloody a pen; the complainer is likewiſe under 
the neceſſity of producing the replies which were made to thoſe 
anſwers. This ſhe {hould have chuſed to avoid, becauſe in her re- 
ply ſhe was compelled, by drfagreeable neceſſity, to remove the 
ſting from that manifeſto, by animadverting with ſeverity upon 
the conduct of ſome of her huſband's neareſt relations. But as. 
your Lordſhips are obliged to peruſe the one, it is but juſt that 
you {hould be furniſhed with the counterpart ; becauſe it is there 
thown, that the inferences drawn from. ſome letters wrote. by the 
complainer to her huſband are founded upon miſrepreſentations, 
and unfair advantages endeavoured to be taken of expreſſions 
from which it is impoſſible to extract that ſuppoſed confeſſion of 
guilt which the purſuer has endeavoured to do ; and becauſe it 
is ſhown, that the apology or vindication offered in behalf of 
the lady, above referred to, is an affected tale, which will not bear 
a thorough examination ; and, even according as repreſented by 
the purſuer's counſel, it carries in it a confeſſion of a diſſembled 
conduct carried on for many months with this complainer, who, 
unſuſpicious of any plot, acted with that openneſs and unreſerve 
which are known to be the peculiar characteriſtics of her diſpoſi- 
tion. | | | 
However this, and every other part of Lady Maxwell's conduct 
in this affair, the complainer does with pleaſure avoid entering into 
at preſent, except in ſo far as eſſentially neceſſary to be made men- 
tion of in the courſe of the argument in law which in her own de- 
fence ſhe is called upon to maintain. This topic is diſcuſſed at 
large in the replies, herewith produced, and to which reference is 
made, ſo far as concerns the hiſtorical part of this cauſe, previous 
to the proceſs of divorce inſtituted at the inſtance of the purſuer 
againſt the complainer; whom he confeſſes to have married, at an 
early period of her life, from motives of pure affection; with 
whom he confeſſes himſelf to have lived happily for years; and 
whom he would now have been careſſing with all the tenderneſs 
of a huſband, if the interpoſitions of others had not ſtept in to 
break the peace, and engender the miſery, of both. 
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The Commiſſaries having pronounced the interlocutors upon 
the objections to the witneſſes, as recited in the bill of advocation, 
the complainer has brought thoſe queſtions to be judged of by 
your Lordſhips; and anſwers being made to the bill of advoca- 
tion, the Lord Hailes, Ordinary on the bills, gave the following 
deliverance. Of conſent of the counſel on both ſides, allows Nov. 14. 17 
„the complainer Mrs Margaret Porterfield to ſee the anſwers to this 
bill for Houſton Stewart-Nicolſon, and to reply thereto, if ſhe 
* thinks it neceſlary, and to lodge the reply in the clerk's hands 
* on or before Thurſday the 22d current; and allows Houſton 
* Stewart- Nicolſon to duply to Mrs Margaret Porterfield's reply, if 
© neceflary, and to lodge them in the clerk's hands upon Tueſday 
the 27th current; and in the mean time appoints this bill, with 
„the anſwers, replies, a 3 (if any made), with the proof 
* before the Commullaries, to be printed, and to be put in the 
Lords boxes upon Friday the 3oth current, in order that this 
* queſtion may be reported to the court.“ 
The following replies are accordingly offered on the part of Mrs 
Nicolſon ; the purpoſe of which is, To ſubmit to your Lordſhips 
the grounds in law upon which ſhe is adviſed, that neither Sir 
William Maxwell, the huſband of Lady Maxwell, and the bra- 
ther- in- law of the purſuer, nor his ſervant William Graham, de- 
_ clared to be the guilty adulterer, nor his ſlave, the Heathen ne- 
gro, ſhould be admitted to give evidence in this cauſe, where the 
character of the complainer, and the happineſs of her life, are at 
ftake. That being the caſe; your Lordſhips will not be ſurpriſed 
that ſhe, under the directions of her counſel, ſhould be anxious to 
debar from the peruſal of your Lordihips every piece of unfair e- 
vidence; more eſpecially, as for theſe twelve months paſt ſhe has 
been prohibited all intercourſe or communication with her huſ- 
band, and by that means has been deprived of all benefit of per- 
ſonal vindication ; while at the ſame time he is in the hands of 
her enemies, receiving into a jealous mind every inſinuation that 
is thrown out, and liſtening to. every tale that 1s told. 
But before proceeding more particularly to conſider the objec- 
tions offered againſt the three witneſſes who have been named, the 
complainer mult be forgiven, loudly to complain of the manifeſt 
diſadvantage to which her argument is expoled in thoſe prelimi- 
nary queſtions,. viz. in ſo far as the reſpondent has taken the li- 
berty of entering upon the proof which has been already adduced. 
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(4) 
Mm this cauſe. Of this ſhe complains, becauſe thereby abſtract 
queſtions in law fall to be determined by your Lordſhips, preju- 
diced againſt her by a proof all upon one ſide, without a ſingle 
teſtimony as yet emitted upon her part. | 
This is an advantage, attempted on the part of the purſuer, the 
more unwarranted, becauſe, not only are her witneſſes yet unex- 
amined, but it would be highly imprudent on her part, while the 
proof is yet unconcluded by the purſuer, to ſuggeſt thoſe obſer- 
vations upon his evidence, which, ſhe flatters herſelf, will be ful- 
ly ſufficient to diſcredit them in every material upon which a 
preſumption of guilt is endeavoured to be reared againſt her. 
Many of the tales told by the witneſſes are in themſelves totally 
incredible; and they mult either be telling what is not true, or 
they themſelves are labouring under ſome very egregious decep- 
tion. By others, circumſtances in themſelves the molt trivial and 
unmeaning, are exaggerated into ſuſpicions of infamy and guilt; 
and as to moſt of theſe circumſtances, the complainer has not e- 
ven the remembrance of any thing upon which the witneſſes can 
found the averments ſet forth in their oaths. The complainer en- 
tered early into the married ſtate, and being naturally of a gay 
and frolickſome temper, ſhe never was accuſtomed to reſerve, or 
even to have much recollection of every inadvertence ſhe may 
have fallen into; but her own mind convinces her, that ſhe never 
could be guilty of any of thoſe low familiarities which are laid to 
her charge. | | 7 Is 
When ſhe left her father's houſe at the age of fixteen, ſhe had 
never been accuſtomed to obſerve any thing inconſiſtent with the 
ſtricteſt propriety of conduct; and if her tender mind was taught, 
in the family of her own huſband, to conſider every external 
punctilio as uneſſential either to virtue or decorum, it is rather 
hard, if upon ſuch circumſtances as theſe, that huſband ſhould 
now be induced to entertain ſuſpicions of real guilt or wrong. 
The complainer finds it hard to be obliged even to hint at 
theſe particulars, and it would give her ſtill more pain to 
be obliged to enter into a minute diſcuſſion of them. She flatters 
herſelf her own defence will never lay her under the neceſſity of 
doing ſo, and therefore haſtens to leave this ſubject ; meaning on- 
ly to enter this caveat with your Lordſhips, that you have only 
one ide of a proof before you, which in many particulars is not 
true, 


true, in moſt particulars exaggerated beyond mcaſure, and Nich 
although true, would not be relevant to aſcertain guilt. 
The firſt queſtion is, Whether Sir William Maxwell is to be re- 
ceived as a witneſs in this caſe? | | 
When the cauſe depended before the Commiſſaries, Sir William 
Maxwell and his lady were included in the ſame objection. The 
Commiſſaries, however, in their interlocutor, have been pleaſed to 
{ſeparate them: for with regard to Lady Maxwell, they have © al- 


© lowed her to be adduced; reſerving to the defender to put ſuch 


** interrogatories to her in initialibus, as may further tend to ſup- 
port the objections to her teſtimony, and reſerving to the Com- 
* miflaries to judge of the import of the witneſſes anſwers to 
* theſe interrogatories ;” but with reſpect to Sir William Max- 
well, they have allowed him to be examined cum nota. The com- 

lainer has objected to his being examined in any manner: at 
leaſt, as he ſtands: nearly in the ſame predicament with her Lady- 
{hip, it does not occur why a ſimilar interlocutor ſhould not have 
been pronounced with regard to him. The complainer has all 
kind of reſpect for this gentleman, and cannot allow herſelf to be- 
lieve that he could mean to ſay any thing wiltully wrong to injure 
her cauſe ; but as the feelings of blood and relationſhip imper- 
ceptibly work themſelves into the human mind, and create a bias 
there, as the force of female infinuation 1s but too irreſiſtible, 
and as ſucceſs to the purſuer in this. cauſe is now become a point 
of honour in the family of Springkell, the complainer will be for- 
given for reſiſting the examination of a witneſs who ſtands in 
ſuch a predicament, and is exceptionable in all the particulars that 


have been mentioned. 


Sir William 
Maxwell. 


The grounds in law upon which the complainer objects to the 


examination of Sir William Maxwell in this caſe, are diſtinctly ſet 
forth in the bill of advocation; and ſhe ſhall again ſhortly bring 


them under the view of your Lordſhips, ſubmitting ſuch obſer- 
vations as occur upon the arguments by which the purſuer en- 


deavours to take off the force of thoſe objections. 

It is undeniable that the Civil law, which with us has the great- 
eft weight, particularly in our conſiſtorial courts, has laid it down 
as an eſtabliſhed maxim in general, That brothers and brothers- 
in-law are not to be receivedas *.itnefles in matters of much leſs 
importance than the preſent. Voet lays down this in the cleareſt 


manner in his commentary, Lit. de Teftibus, $ 4. and F.; adding this 
| FO. as 
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as the reaſon, Ne vel, pro fratre teſtimonium dicendo, favori et 
aflectioni fraternæ, plus forte tribuat, quam veritati ; ; vel contra, 
* cum deponens fat raram inter tratres gratiam turbet.” In ſwear- 
ing for a brother, he ſays, more regard may be had to favour 

and affection, than to truth: By ſwearing againſt him, that har- 
mony which ought to ſubſiſt among brothers, may be deſtroyed. 

This reaſon is founded in the nature of things, and in the very 
being of civil ſociety. | | 

Moreover, by our law, theſe 1 are expreſsly excluded 
from bearing teſtimony. In the law of King Robert I. chap. 34. 
it is laid down, © That from acquittance, inquiſition, probation, 
and aſlize, ſhould be repelled, the father, the ſon, the brother, 
the father's brother, and they who are in blood or affinity with- 
*in the fourth degree.” 

This general rule has been confirmed by many deciſions of the 
ſupreme courts of this kingdom. In the caſe of Gordon contra 
Gordon, 16th June 1747, obſerved by Falconer, it was objected 
to a witneſs for proving of a tenor, That ſhe could not be exami- 
ned, as being ſiſter to the purſuer; it was anſwered, The objec- 
tion was taken off, becauſe her relation was ſtill nearer to the de- 
fender, being his daughter ; and the Lords ſuſtained the objec- 
tion : ſo that it appears, that even being related to both parties 
does not take off the objection. And this was confirmed by other 
two deciſions contained in the new collection, 19th December 
1752, Park; and 27th June 1757, Beugo. 

Such ere is the general rule of law adopted by the prac- 
tice of our courts. At the ſame time, as there is no general rule 
without exceptions, the queſtion comes to be, Whether there is 
room for an exception from the rule in this particular caſe? 

The purſuer has quoted ſeveral caſes which were exceptions from | 
the above general rule, and theſe he has endeavoured to turn to a - 
rule. But this is a method which falle reaſoners often take, and 
if admitted, would deſtroy and turn law into abſolute confuſion. 

Exceptions to general rules are always to be cautiouſly admit- 
ted. Your Lordſhips will therefore conſider, firſt, what was the 
ſpecial ground for departing from the general rule in the caſes 
quoted for the purſuer. You will, next, conſider, whether there 
be as good reaſons for ane from the general rule in the pre- 
ſent caſe. 

The firſt is the caſe of Mrs Cuming againſt her huſband, 5th 

March 
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March 1748, creed by Falconer, in chats words. 2 Mrs cu⸗ 5 


ming inſiſted againſt her huſband, a brewer in the Canongate, 


* for a ſeparation on account of maltreatment ; and having ad- 


„ duced as witneſſes the ſervants, who from time to time were in 
the family, offered to adduce their common children, becauſe 
for a conſiderable time he would keep no ſervant, during which 
he had maltreated her in the preſence of the children, who 
* therefore were neceſſary witneſſes, The Commiſſaries, allowed the 
* children to be examined, and the Lords refuſed the bill of ad- 


** vocation.” 
Here your 8 will obſerve, not -only that the children- 


were abſolutely neceſſary witneſſes, which was the reaſon of the 


exception from the rule, but allo there was no | Ge objec- 
tion to the children upon account of their intereſt or conduct, as 
in the preſent caſe, to counterpoiſe the particular reaſon for ad- 
mitting them. 

The ſecond caſe quoted by the purſuer, i is that of Lady Houſton; 
in which Miſs Cathcart was examined, though fiſter to the purſuer; 
and the third caſe was in the declarator of freedom from a pretended. 
marriage, at the inſtance of Miſs James Malcolm againſt Cameron, 


in which Miſs Malcolm's mother was examined as a witneſs. Both 


theſe caſes fall under the ſame obſervation with that made upon 


the caſe of Mrs Cuming. Miſs Cathcart, and Mrs Malcolm were 


held to be neceſſary witneſſes; becauſe facts were condeſcended up- 
on to which they were the only witneſſes, and where the ſeveral. 
defenders. had purpoſely been more off their guard before them, 
truſting that they could not be proper witneſſes. Such was the 
reaſon why an exception was made to the general rule in theſe 
caſes, from the circumſtances of which, not one reaſon appears, 
either in point of the intereſt or conduct of the witneſſes, * the 


exception to the rule might not be made. 


It falls next to be conſidered, Whether, in the preſent caſe, there 


is a like, or any reaſon, for making an exception to the general 
rule of admitting relations to be witneſſes ; and, 24%, If chere 
was any ſeeming reaſon, whether that is not entirely taken oft by 
the intereſt of the witneſs, and other circumſtances of the caie. 

| _ Firſt of all, No ſpecial fact is condeſcended on to ſhow, that Sir 
William Maxwell is a neceſſary witneſs. It is ſaid, that this is, of 
its own nature, an occult crime. No doubt, in one ſenſe it 1s ſo; * 


but it is ſhown to your Lordſhips, in the bill of advocation, * 
the 


> 


the circumſtance of the crime being occult, can never be a reaſon 
for receiving a near relation, and in that reſpect departing from 


the rule of law: for near relations are the very perſons, from the 


dread of whom it is, that the crime is rendered occult ; and 
therefore this never could be a reaſon, in the eye of law, for 
admitting near relations in the crime of adultery, And even ſap- 

poling adultery to be an occult crime, that 1s not enough ; it 
would likewiſe have been neceſſary to ſhow, that Sir William was 
a neceſlary witneſs : but fo far from alledging any thing of this 
kind, the tendency of the purſuer's allegations has been, 0 ſhow, 
that there 3 is no penuria teſtium, of whom there are above twenty 


in this liſt; and that though the crime is of its own nature occult, 


yet that the defender's conduct was ſo open, that there was no dit. 
ficulty in proving it. But, 
2d/y, Suppoſing there was ſome pretence, from penury of 
witneſſes, or from the nature of the crime, for making Sir Wil- 
liam an exception from the general rule ; yet that is much more 
than compenſated, in the eye of law, by the circumſtances of 
the caſe. And here the complainer muſt obſerve to your Lord 
ſhips, that the witneſs lying under a general diſability of law, re- 
laxable a7 bitrio fudicis, in particular caſes, a much fighter objec- 
tion in point of intereſt, or in other reſpects, will go to ſet him 
aſide, in ſupport of the general rule, than would, or ought to be 
ſuſtained, if he lay under no ſuch diſability. She will obſerve 
alſo, that where an objection of intereſt is ſtated, the rank or 
character of the perſon is left out of the queſtion, ſeeing the law 
holds him to be an improper witneſs who has an indeneſt * 
the cauſe where he is called to give evidence. 
Theſe obſervations being premiſed, the intereſt which chis wit- 
neſs, and his lady, have in the preſent queſtion, is very obvious, 
and what the law clearly lays hold of. The little ſlip of paper 
made out by Sir Michael Stewart, declaring his intention to diſ- 
inherit the defender's ſecond fon as ſpurious, and ſhown by the 
purſuer to the defender's father and mother, fully explain it. It 
is true, Sir Michael has. other two ſons; but they are both bache- 
lors. It is true, there is an elder ſon of the defender and purſu- 
er's marriage; but he is only an infant. And, /a/ly, It is true, 
if the purſuer {hall prevail in this proceſs, he may marry again, 
and have children. Theſe are all ſurely poſſibilities; but in the 
event 
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event of his failing in this proceſs, and in the event of a reconci- 
nation between the parties being prevented, the proſpect of ſuc- 
cethon is not ſo very remote as not to be an object for the law to 
lay hold of in this caſe. 

But further, in the ſecond place, Lady Maxwell, the wife of this 
witneſs, has ſtated herſelf, in point of character, as a party in this 
cauſe. If the defender is innocent, (writes ſhe to Mr Porterfield), 

you muſt of courſe believe me ouilty ; ; and in defending her, I 
; well know, I muſt ſuffer, &c. I thall not be eaſy, till I have atteſt- 

* ed molt ſolemnly by oath, what I have already declared on this 
ſubject.“ Here your Lordſhips ſee, that, abſtracting from pe- 
cuniary intereſt, Lady Maxwell's character is, by herſelf, conſider- 
ed to be at ſtake. This ſtrong intereſt of a wife, the law, which 
has no reſpect of perſons, would, in a common caſe, confider as 
ſufficient to ſet a huſband from being a witneſs, though that 
were the ſole objection; much more will it do ſo in a caſe where 
the general rule declares that huſband inhabile on account of re- 


lation to the purſuer, and where there appears no particular rea- 


ſon for making an exception to that general rule. 

But this is not all: For, in the third place, what ſtrongly forti- 
fies what has been ſaid, it appears by the proof already taken, 
and further proof, if neceſſary, can be produced, to ſhow, that 
this witneſs has aſſiſted in taking the declarations of other wit- 
neſſes. Thele are not ſmall and trifling objections, even ſuppo- 
ſing there was no general rule diſabling the witneſs on account of 
relation; but as there is clearly ſuch a rule, theſe afford unan- 
| ſwerable reaſons againſt making this witneſs an exception from 
it. When the purſuer's counſel ſpeak of relations, and parties in- 
tereſted, being made witneſſes in public trials, they forget, that 
this is not a proſecution at the public's inſtance ; ; when they men- 
tion, that relations may be admitted as witneſſes againſt rela- 
tions, they forget, that this witneſs is produced on the part of the 
purſuer his brother-1n law. 

The complainer ſhall not trouble your Lordſhips more with re- 
gard to the objection offered againſt the examination of Sir William 
Maxwell, but ſhall only beg leave to add one obſervation, which, it 
is hoped, your Lordſhips will keep in view. as the purſuer docs 
artfully endeavour ſo much to ſeparate the objections in his argu- 
ment, as to draw the attention of your Lordſhips from conhdering 


the force of them, taken in one conjunct view; but although the 
C complaincr 
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complainer flatters herſelf, that all her objections ſeparately confi- 
dered, are available to ſet this witneſs ; yet, in juſtice to her 
own argument, the muſt be forgiven to inſiſt, that they be taken 
in one connected and complex view. It is not therefore enough to 


ſay, that witneſſes, as nearly connected as Sir William Maxwell is. 


to the purſuer, have been examined upon particular occaſions ; 
neither is it ſufficient to ſay, that perſons having a remote intereſt 
in the iſſue of the cauſe, have at other times been examined; nor, 
laſtly, 1s it ſufficient to fay, that, in very circumſtantiate caſes, a. 
| man has been adduced as a witneſs, even in caſes where his own 
| wife had reſted her character upon the iſſue: but before the pur- 
1 ſuer can be allowed to adduce Sir William Maxwell as a witneſs in 
1 his cauſe, he muſt ſhow, that a perſon exceptionable in all and 
each of thoſe particulars has been examined: A taſk which, it 
| is believed, the purſuer will find rather too arduous to under- 


take. 
William Gra- The next ſet of objeAtions eels to William Graham, with 


| 
1 
2 y 
i I whom the complainer 1s charged to have been guilty, and to whom. 


f the condeſcendence reſtricts the charge. 
1 As, for the reaſon formerly mentioned, the complainer 185 been 


1 laid under the neceſſity of producing to your Lordſhips the replies 
before the commiſſary-court, in which the different objections are 


very fully argued; and as the bill of advocation itſelf contains a- 


the objections which ſeem already to be fully exhauſted, For this 
reaſon, the complainer ſhall leave, upon what is already argued, 
the objection, ſo far as founded upon the abſtract queſtion of Wil- 
liam Graham's being charged as ſocius criminis with the complain- 
er: and, for the ſame reaſon, it is not propoſed, in theſe re- 
plies, to add any thing more to what has been already ſaid againſt 
the admithon of this witneſs, in reſpect of his being a dependent 
and menial ſervant of Sir William Maxwell, who, or at leaſt his 
lady, as already obſerved, has ſtated herſelf as a party whoſe 
character is deeply intereſted in the iſſue of this cauſe. 

Bur although the complainer does not at preſent propoſe to en- 
large further upon theſe obj ections as a ſeparate ground of argu- 
ment; yet ſhe does crave, and intreat of your Lordſhips, not to 


lay them out of your view in conſidering the other objections to 
| be 


very diſtin& argument and ſummary upon the different objections ; 
me, deſirous, as much as poſſible, to ſave the time of your Lord-' 


ſhips, ſhall avoid at preſent repeating the arguments upon any of 
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be further enlarged upon. For here ſhe muſt repeat the ſame ob- 
fervation that ſhe has already had occaſion to ſubmit with re 
gard to the objections againſt Sir William Maxwell, namely, That 
the purſuer cannot be permitted to take piece- meal the different 
objections which are offered, as if they were all unconnected with, 
and independent of, each orlier. On the contrary, the complain- 
er maintains, that they all tend to aid and adminiculate each 0- 
ther ; and therefore, although the purſuer could fatisfy your 
Lord{hips, that all or any one of thoſe objections had been over-ru- 
led when ſeparately offered, ſomething more is incumbent upon 
him in this caſe. It is neceſſary for him to ſhow, that a perſon: 
againſt whom objections ſo manifold and various did conjunctly 
operate, had been admitted as a witnefs in a court of law. She 
reſts ſatisfied the purſuer will not produce any ſuch example; and 
ſhe flatters herſelf, that there is nothing which intitles the pur- 
ſuer of this action to ſupport. his accuſation by evidence more: 

exceptionaÞle than any which has appeared in any former cauſe. 

The objections upon which the complainer propoſes to offer: 
ſome additional obſervations to your Lordſhips are, 1/, The ob- 
jection of infamy which occurs againſt this witneſs of the pur- 
ſuer; and, 2dly, That of his being ultroneous, as here qualified 1 in 
the ſtrongeſt degree. 

But, before entering more particularly into the argument upon 
theſe two points, it is neceſſary to call the attention of your 
Lerdſhips to the ſtate and ſituation in which this witneſs is offer- 
ed, in order to remove a puzzle which is repeated in almoſt every 
line of the purſuer's argument. It is always contended, That the 
complainer's objections, whether arifing from a ſuppoſed infamy 
or otherwiſe, do all of them at moſt go to the credibility of the 
witneſs ; but it is anomalous, and virtually a confeſſion of guilt on: 
the part of the complainer, to argue thoſe objections againſt the 
admiſſi bility of the witneſs; becauſe, till once he is adduced, and ex- 
amined, it cannot be known what he has to ſay, nor, of courſe, 
whether he is liable to any of thoſe im upon which the 
complainer's objection is founded. 

But your Lordſhips will readily obſerve, that this obſervation 
ariſes} altogether from the purſuer's not adverting to the ſtate of 
the caſe as now before the court. Graham is not in the ordi- 
nary caſe of a witneſs, who is adduced, and comes to be exami- 


ned, upon a variety of n many of which have but a re- 
ö mote. 
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mote connection wich the real point at iſſue betwixt the parties; 


but here the complainer is directly charged with the crime of a- 


dultery; William Graham is held forth as the perſon, and the 
only perſon, with whom ſhe has been ſo guilty : and that being 
the caſe, it is abſolutely impoſſible for this purtuer, (who cannot 
be allowed to examine any witneſs whom he ſays is not to the 
iſſue), with one and the ſame breath to inſiſt upon the examina- 
tion of Graham as an avowed adulterer, and at the ſame time to 
objec to the complainer's arguing againſt his admithon as a wit- 
neſs upon that character, which he aſſumes to himſelf, and which 
the purſuer has ſtamped upon him in the very offer he makes of 
adducing him as a witneſs. In ſhort, in this queſtion, upon the 
inhability of the witneſs, the purſuer cannot be permitted to ſtrip 
his witneſs of that infamy which his own condeſcendence has 


ſtamped upon him. Nor does the complainer's taking advantage 


of that circumſtance, in the ſmalleſt degree, imply on her part a 
confeſſion of guilt : on the contrary, it is molt natural for her to 
baniſh from entering the walls of this court, a perſon whom 
the purſuer ſets forth falſely to have aſperſed her, and who is 
now deſiring to fortify that aſperſion by the ſolemnity of an 
Oats. | : | 
So much being premiſed, the complainer does object againſt the 
examination of this witneſs, That in a queſtion with this purſuer, 
he muſt be held as an avowed adulterer, and therefore infamous 
and inteſtable. LEES | 
By the law of every civihzed nation, infamous perſons are diſ- 
abled from being witneſſes. The Civil law, accurate in defini- 
tion, has diſtinguiſhed infamy into two ſorts; infamy of law, 
and infamy of fact; and the diſtinction is adopted by our law. 
Infamy of law, 1s that infamy which 1s inherent in the nature of 
certain crimes ſtigmatized by law, or which is declared infamous 
by the ſentence of a judge. This ſort of infamy goes to the in- 
admiſſibility of a witneſs. Infamy of fact, is every ſtain upon re- 
putation, not directly ſtigmatized by the law; and therefore does 
not diſable a witneſs from being examined, but only goes to his 
credibility, which it will always affect, though conſideration of 
it ſhould not be expreſsly reſerved; for it is reſerved againſt every 
witneſs from the nature of the thing. Now, if this witneſs put 
himſelf in the ſicuation of being infamous mfama juris, the objec- 
tion goes not barely to his credibility, which indeed it muſt de- 
Fs | | {troy 


1 
ſtroy with every impartial perſon, but alſo to his admiſſibility; 
ſo that, agreeable to the deciſion of law, he is not only not to 0 
believed, but he ought not to be examined. 

Not to ſpeak of private offences, which infer fraud, all public 
offences which are properly called crimes, are, by the operation of 
the law itſelf, ſtigmatized with infamy. Theft, robbery, and, a- 
bove all, adultery, are in this claſs. In our ſtatutes of King Wil- 
lam, cap. 11. De his qui notantur infama, this is expreſsly laid 
down: © Infames dicimus omnes illas perſonas eſſe, qui pro ali- 
qua culpa damnantur notabili, &c. & F. Similiter inceſtuoſos, 
* perjuros, homicidas, receptatores malefactorum, adulteros, &c. 
* \ 7. Hi omnes ſupra dicti, nec ad ſacros ordines promoveri de- 
© bent, nec ad accufationem vel teſtimonium admitti.” 

The perſons found guilty of theſe crimes are, by the operation 
of the law alone, difabled to be witneſſes. One reaſon for this, 
no doubt, 1s, that perſons who have been guilty of one crime are 
held to be improper witneſſes in other crimes. The lives, the 
fortunes, and fame, of other people, are not to be truſted to their 
teſtimony. But this 1s not the only reaſon ; the infamy annexed 5 
to the crime is part of the puniſhment, and, in the eye of law 
and reaſon, is the greateſt part of it. The loſs of reputation, the 
diſability of being a juryman or a witneſs, is ſuch an excommu- 
nication from civil ſociety, that it will more deter people from 
the commiſſion of crimes, than any corporal pain whatever. With 
good men, fame and character will ever be more dear than life it- 
ſelf. In this view, when a court of law ſuſtains an objection of 
infamy againſt a witneſs, it is not only preventing the poſſibility 
of injuſtice in the particular caſe then before it, but it is doing an 
act of juſtice to the public law and conſtitution of the country, 
in diſcouraging and punithing crimes in general. . 

It has been already obſerved, that among infamous crimes, a- 
dultery is not the leaſt. So heinous was it held to be by the Civil 
law, that perſons guilty of it were deemed infamous, inde- 
pendent of the ſentence of a judge; for it is neither the ſentence 
of the judge, nor the puniſhment, it is the crime to which the 

infamy is annexed : and, upon this head, Voet, in his commen- 
rary upon the title, De his qui notantur infamia, lays it down ex- 
preſsly, that in/uper in adu/terio deprehenſi, licet ſententia pudicis dt / 
ſoluti, are infamous; and he ſupports his propoſition by a direct 


authority, 1. 43. D. $ penult. De ritu nuptiarum; which not only 
D lays 
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lays down the law, but alſo gives the reaſons of it ſo properly, 
that your Lordihips will not be diſpleaſed to have it at length. 
Quæ iu adulterio deprehenſa eft, quaſi publico judicio damnata 
* eſt; (proinde) fi adulterii condemnata eſſe proponatur, non tan- 
tum quia deprehenſa eſt, erit notata, ſed quia et publico judicio 
„ damnata eſt. Quod ſi non fit deprehenſa, damnata autem, id- 
& circo notetur, quia publico judicio damnata eſt; (at) fi depre- 
„ henfa quidem fit, damnata autem non fit, notata erit. Ego 
puto, etſi abſaluta ſit poſt deprehenſionem, adhuc tamen notam 
illi obelle debere: quia verum eſt eam in adulterio deprehen- 
ſam; quia fattum lex, non ſententiam, notaverit.“ 

To apply what has been ſaid to the preſent caſe: William 
Graham, the witneſs objected to, is ſaid to have acknowledged 
guilt extrajudicially to perſons of character, and he is profeſſedly 
produced to avow the ſame guilt judicially ; as the condeſcend- 
ence is limited to him alone, it is in vain to pretend, that there 
is any evaſive manner left of putting the queſtion, ſo as that an 
explicit avowal of his own guilt can be avoided. This being the 
caſe, the very propoſition - of making him a witneſs, infers a di- 
rect diſability in him to be produced as ſuch : for in the very 
ſame moment that he ſwears againſt the complainer, he judicially 
charges himſelf with a guilt, which, by his own confeſſion, in 
law operates the ſame thing as condemnation, and includes 
that infamy which grounds a legal and ſolid objection againſt his 
being examined. | | | 

Aware of the force of this reaſoning, the purſuer has endea- 
voured to prove, by the opinion of Maſcardus, concluſ. 65. No 14. 
That an adulterer may be examined as an evidence againſt the a- 


dultereſs. But there muſt evidently be ſome miſtake in this, at 


leaſt that paſſage as it ſtands is inexplicable; for in his concluſ. 
1363. No 44. and 45. he lays it down expreſsly, that“ adulterii 
* crimine damnatos a teſtimonio repellendos eſſe;“ and all the 
length he goes in another place, quoted by the purſuer, concluſ. 
158, is, that “in crimine adultern, ex dicto ſocii poteſt procedi 
ad torturam, defectu alterius probationis ;” which was a confir- 
mation what was his real opinion; namely, that the ſuppoſed a- 
dulterer could not be a witneſs in the cauſe, but only inferred ſuch 
a preſumption as was ſufficient for putting the party to trial by 
torture, which is not admitted of in our law. Father Maſcardus, 
concluſ. 318, No 8. Jays down the very doctrine the complainer 

| has 
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has been maintaining. He ſays, © Quod in crimine adulterii ſo- 
* cins de ſocio interrogari non poteſt, prout late tradit Jaſ. in 
“ Confil. &c. ubi dicit, quod confeſſio illius qui cum aliqua a- 
* dulterium commiſit, etiam fi facta eſſet per modum teſtifica- 
* tions in judicio, non probat adulterium; quia eſt ſocius crimi- 
nis, cui fides non adhibetur; et confitendo adulterium, reddit ſe in- 
famen, et per conſequens mteſtabilem, ultra quod adulteri a teſlimonio 
* repelluntur.”” | | 
But it is of little moment to diſcuſs paſſages of Maſcardus, or 
to reconcile them with one another, as the propoſition maintained 


by the complainer is ſo well ſupported by the opinion of other 
authors, and by the reaſon of the thing, ſo well ſet forth by Ul- 


plan, in the paſlage from the Civil law above recited. 

In oppoſition to theſe principles, the purſuer has argued, That 
the infamy which renders a perſon inteſtable, is only that infamy 
which ariſes and is aſcertained by public law, or the ſentence of 


a judge. But the peculiar circumſtances of this caſe, and the ob- 


ſervations already offered, will ſuggeſt to your Lordſhips a ſatis- 
factory anſwer to this plea of the purſuer. There is no doubt, 
that in common caſes, it is not ſufficient to alledge the infamous 
fact againſt the admiſſion of a witneſs, unleſs the truth of the al- 
legation is aſcertained by the ſentence of a judge: but this gene- 
ral rule will not apply to this caſe, where the witneſs is repre- 
ſented as aſſuming to himſelf the character of an adulterer, and 
where the very offer of him as a witneſs, implies, on the part of 
him who attempts to adduce him, an admiſſion that he is ſo: for 
otherwiſe your Lordſhips could not receive him upon another 


round, namely, that he can ſay nothing to the iſſue of the cauſe; 


for he himſelf is the fingle perſon accuſed ; about him, only can 
any proof be led; and therefore, unleſs he holds himſelf forth as 


an adulterer, he does not ſay a lingle ſyllable to the iſſue of this 


cauſe. , 
It is further argued for the purſuer, That the complainer is in 


a miſtake when ſhe ſays, that ſimple adultery is infamous by the 
law of Scotland; for that our ſtatutes have diſtinguiſhed betwixt 
ſimple and notour adultery ; and to the laſt only is the character 
of infamy affixed. But in oppoſition to this, the complainer ap- 
peals to the authorities which are already in the memories of your 
Lordſhips, and particularly ſhe appeals to the ſtatute of King 


William II. as above recited, where adulterers are in general men- 


tioned. 
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tioned as inteſtable, without any ſuch diſtinction as that inſiſted 
upon by the purſuer. Indeed, independent of all authorines, it is 
ſcarcely decent in a court of law to maintain, that that perſon is 
not infamous, who avows himſelf to be guilty of a crime, which 
unhinges the fundamental principles of all ſociety, and which, if 
permitted to be conſidered in any other than an infamous point of 
view, muſt undoubtedly prove the diſſolution of that ſociety, 
where another doArine is allowed to prevail. In arguing upon 
the rules of law, we are not to draw our ideas from the manners 
of a hcentious and profligate age, but we mult have recourſe to 
thoſe purer fountains of knowledge to be derived from the poſi- 
tive laws of God, as well as the eſtabliſhed maxims of every vir- 
tuous and civilized ſtate. | | 
The purſuer does further plead, That there is already ſtrong 
and ſatis factory proof in this cate, and that the teſtimony of 
Graham is only inſiſted for to corroborate and complete that proof. 
But in anſwer to this, firſt, it has been already ſaid, that this alle- 
gation is falſe and groundleſs. Next, being made before any re- 
probatory or explanatory proof has been led upon the part of the 
defender, it would be evidently unproper to enter into a diſcuſſion 
of the evidence already taken, though it could eaſily be ſhown, 
that the circumſtances depoſed to by the witneſſes examined, are 
either abſolutely falſe, rhe effects of a prepoſſeſſed imagination, 
the fruits of frequent repetition and irregular communication, or 
entirely innocent and irrelevant. But whatever the witneſles have 
ſaid, that aftords not the {malleſt reaſon for departing from a 
rule of evidence, ſolidly founded in law and in good policy. It 
is even more dangerous to admit this witneſs, after other witneſſes 
have ſworn, than it would have been to do ſo before they had 
{worn, as he has had an opportunity of hearing what they have 
ſaid; ſeeing, by the form of proceeding, that is not poſlible to be 
prevented, unleſs the Commullaries were to adopt the form of the 
juſticiary-court, and lock up the witneſſes, and take the whole 
proof at one diet. | | | 
So far with regard to the objection of infamy attending this 
witneſs, which the complainer has hitherto conſidered abſtractly, 
and altogether independent of the other objections with which it 
is connected; but ſhe will have occaſion afterwards to take it a- 
gain under conſideration, as connected with the other objection of 
ultroneous ; 
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ultroneous; as to which the complainer now proceeds to ſtate a 
few particulars for the conſideration of your Lordſhips. 

That an ultroneous witneſs is inadmiſſible by the law of Scot- 
land, has not in general been diſputed on the part of the pur- 
fuer. Indeed it is umpoſhble to do ſo, the propolition is ſo 
well eſtabliſhed by the authorities of our lawyers, and fortified 
by the deciſions of the court. If, therefore, the law conſiders it 
as an objection againſt the admiſſion of a witneſs, that he volun- 
tarily proffers himſelf, without being called by the citation or pro- 
ceſs of the court, your Lordſhips will not fail to obſerve, how 
infinitely {ſtronger the objection of ultroneous is qualified in the 
preſent caſe. „ 

The purſuer ſays, the Commiſſaries have not found, that 
Graham could not be compelled to give evidence in this caſe; 
and therefore the complainer is not intitled to plead, that the wit- 
neſs is culpably ultroneous when he is willing to ſubmit himſelf 
to an examination before the court. But the complainer does ap- 
prehend, that the interlocutor of the Commiſſaries does, in terms 
ſufficiently plain, point out their ſentiments, that Graham cannot 
be compelled to give evidence as a witneſs in this cauſe, if he 
chuſes to decline fuch an examination. The complainer, howe- 
ver, has no occaſion to plead upon the interlocutor of the Com- 
miſſaries as any authority upon that point: ſhe apprehends her- 
ſelf clearly founded to {ay ſo upon eſtabliſhed principles of law. 
Nemo tenetur jurare in ſuam turpitudinem, is a brocard in the mouth 
of every writer upon evidence, and is in viridi ob/ervantia in the 
practice of this court, as is evident from the caſe of Mr Dempſter, 
Colonel Munro, and multitudes of others, unneceſlary to be men- 
tioned. 

But not only under the authority of the brocard juſt mention 
ed, but likewiſe upon another ground, is a witneſs in the cir- 
cumſtances of Graham, intitled to decline the examination pro- 
poſed. It is now an eſtabliſhed point, That a perſon who has 
done that injury to another, which the purſuer ſays Graham has 
done to him, is liable on that ſcore to be purſued in an action for 
reparation and damages; and ſuch being the caſe, a perſon could 
not be compelled to give evidence in a cauſe, where, if he was to 
ſwear in a particular way, it might be made the foundation of an 
action to affect him patrimonially, as well as in point of charac- 


ter. Upon theſe grounds, the complainer will beg leave to hold 
: as 
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as undoubred, the propoſition upon 3 this objection is found- 
ed, namely, That Graham i is at liberty to decline any examination 
in this caſe; ; and therefore his agreeing to do ſo, points him out 
as an ultroneous witnels, as is ſtrongly as the objection can well be 
qualified. 

It will not go down with your Lordſhips to ſay „That he is com- 
pelled to do ſo from being ſtung with a remorſe of conſcience on 
account of the guilt he had contracted. If ſo, the complainer 
muſt be pardoned to obſerve, that the remorſes of his conſcience 
go wonderfully hand- in-hand with the conduct of thoſe whoſe 
dependent he 1s, and in whoſe family he lived : for the purſuer 
repreſents him as engaged for a conſiderable tract of time in this 
criminal correſpondence with the complainer. But it ſeems, du- 
ring all that period, his mind remained as hardened as- ever, 
Nay, for more than a twelvemonth after the complainer left the 
houle of Springkell, Graham was entertained as formerly, the ta- 
vourite ſervant of his maſter and miſtreſs. But ſtill no ſuch pangs 
of conſcience are to be found. But at laſt, when the plot had 
thickened, and the ruin of the complainer was reſolved upon, then 
does Graham ſtep forth as an ultroneous witneſs, and pleads the 
penitent ſinner as his apology. Theſe things have a ſtrange ap- 
pearance, and will not fail to make a due imprefhion upon the 
minds of your Lordſhips, 

But further, Not only is the objection of ultroneous qualified 
by his appearing unneceſſarily to depone againſt the complainer z 
it appears in a ftill more remarkable point of view, when your 
Lordſhips conſider, that in doing ſo, he is at the ſame time ta- 
king a load of infamy upon his ſhoulders, which he has no oc- 

cation to do; for he deſires to ſtep forth, and tranſmit himſelf to 
poſterity, upon record, as guilty of the crime of adultery, there- 
by affixing a ſtamp of infamy upon his character. 

While here talking of infamy as connected with this objection 
of ultroneous, the complainer has no occaſion to argue it ſo high 
as ſhe has done upon the abſtract queſtion formerly conſidered, 
viz, Whether it infers ſuch a legal turpitude as to render him to- 
tally inteſtable? It is ſufficient for her preſent argument to ſay, 
that it is a deed of that nature, that, in the eye of every grave, 
ſober, and virtuous man, affixes ſuch a ſtain and difgrace upon 
his character, as deprives him of all title or claim to reſpect or e- 
limation 1 in the future * of his life. And when that is the 

caſe, 
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caſe, is it poſſible to ſappole a ſtronger inſtance of a perſon ultro- 
neouſly offering to give evidence, when not only he has no occa- 
ſion to do ſo, but when the doing it is to be attended with conſe- 
quences ſo ſerious and alarming to himſelf? 

_ The purſuer has ſaid, That this objection is founded upon a 
falſe principle of honour, which cannot be juſtified. But your 
Lordihips will obſerve, the complainer, in her preſent argument, 
has no recourſe to any falſe principle of honour, but argues upon 
that regard for a good name, and thoſe virtuous feelings for eſti- 
mation and character, which mutt ever inhabit the breaſt of every 
well diſpoſed man. At the ſame time, ſince the purſuer has men- 
tioned that principle of falſe honour to which he alludes, the 
complainer muſt be forgiven to ſay, that the caſes are ſo rare 
where mankind get the better of ſuch ſtrong feelings, it muſt na- 
turally create a ſuſpicion that there 1s ſomething elfe than virtue 
at the bottom of it. What that ſomething may be, is left with 
your Lordſhips to conjecture, and in your own minds to reſolve. 
It is not uncommon in this world, for perſons acting from the 
worſt of motives, to dreſs up their actions in the beſt of garbs. 

The purſuer pleads, That this indulgence which the law gives to 
a perſon, not to ſwear to his own prejudice, even in the character of 
a witneſs, is an indulgence merely perſonal to the witneſs himſelf, 
and which no third party is intitled to plead in his name; and in 
ſupport of this doctrine, certain authorities are quoted. But it is 
unneceſſary for the complainer to controvert either that principle, 
or thoſe authorities; becauſe her argument, as above ſtated, goes 
entirely upon the ſuppoſition, that the purſuer is well founded in 
that doctrine. Indeed the purſuer's doctrine is the very founda- 
tion of her objection. T5 

The practice in former caſes has likewife been reſorted to by 
the purſuer; but when the precedents are attended to, your Lord- 
{hips will be ſatisfied, the purſuer has no ſolid ground to ftand 
upon in that view of the argument, but rather the reverſe. 

In the famous caſe of the Earl of Wigton, the Noble Lord who 
was condeſcended on as the adulterer does not appear to have 
been cited as a witneſs. | | 

In the caſe of the Farl of Monteith, reported by Lord Foun- 
tainhall of the 1ſt and 2d of January 1684, where Roſs of Anch- 


ſoſſan was charged equally with the defender, it appears, that 
| Auchloſlan 
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Auchlofſan was confidered in the light of a party, not of a wit- 
neſs. 

In the caſe of. Carruthers of Dormont, in 1742, where the huſ- 
band condeſcended on two different per ſons as guilty with his wife, 
viz. Mr John Murray, a preacher of the goſpel, and James Bell, a 


ſervant in the family, ſeveral witneſſes were examined as to Mur- 


ray, but he himſelf was not called as a witneſs. As to Bell, the de- 
fender offered to adduce him, in order to prove objections to ſome 


of the witneſſes on the other ſide, and alſo to give evidence with 
regard to the alledged guilt. This ſhe did, in an additional con- 
deſcendence given in by her to the commiſſaries; and the cauſe 


having been advocated to the court of ſeſſion, the ſame was re- 
mitted, with this inſtruction: * To allow the defender a proof of 
© the haill articles of the additional condeſcendence, except that 
article with regard to Bell's oath; and with this inſtruction, 
„That he, Bell, be not admitted a witneſs, either for or againſt the 
2 defender, as to the facts charged againſt him by the other wit- 
neſſes.“ 

This is a deciſion in point: for although the queſtion aroſe upon 
producing the witneſs for the defender, yet the declaration made 
by the court was general, and goes to eſtabliſh the rule above laid 
down, That a witneſs in ſuch circumſtances could not be admitted 
for either party. 

With regard to the caſes quoted for the purſuer, that of Tulloch 
in the 17 56, and the late caſe of Meekie, are no way to the point, 
becauſe in thoſe caſes the perſon charged to have been guilty with 
the defender was not ſpecially condeſcended upon. 

In the mutual proceſſes of divorce between Campbell of Eder- 
line and his lady in 1726, it would appear, that Janet Maclean 
and Helen Moodie, two of the perſons with whom Ederline was 
ſaid to have been guilty, were allowed to be examined. The Com- 
miſſaries did at firſt find, that theſe perſons could not be examined 
as witnelles, as to the facts charged upon the defender to have 
been committed with themſelves: and it would ſeem this was 
altered by the court of ſeſſion, upon an advocation to them; and 
Janet Maclean was accordingly examined, and declared, that E- 
derline had never been guilty with her ; and that the confeſſion 
which the had made extrajudicially, was owing to undue in- 
fluence, and extorted from her by fear. This is the ſubſtance of 
the proceeding i in that caſe. It is a ſingle deciſion, and does not 


5 appear 


„2 


ſtated. No perſon can read the proceedings, without being per- 
fectly ſatisfied of the juſtice of the principles above laid down, 


and the bad conſequences of admitting it as a rule, That perſons 


may ſwear in relation to a criminal act charged upon themſelves; 
for, ſwear as they will, if they ſwear at all, their ſwearing will oft- 
en affect leſs the perſon accuſed, than themſelves or others. 


Laſtly, upon this, the purſuer has quoted precedents from the- 


law of England. But whether theſe caſes are, or are not, truly re- 


lated, they will not weigh much with your Lordſhips. From the 


authorities of the lawyers. of other countries, as formerly taken 
notice of, and from the practice of our own country, as al- 
ready ſtated to your Lordſhips, the objection appears to be 
well founded; and the complainer flatters herſelf, her eaſe will 


be tried by the laws of her own country, without regard to 
the laws of any foreign country, unleſs in ſo far as the laws of 
that foreign country are founded in the general rules of law, or 
in the general principles which govern the feelings of mankind ; 
both of which, it is hoped, are favourable to the argument of the 


complainer. And with regard to the law of England, it ſhall on- 


ly be further obſerved, that in ſo far as her information goes, the 


ſame objection againſt an ultroneous evidence is not regarded in 
that country as it is in this; and if that is the caſe, then your 
Lordſhips will obſerve, that there is a fundamental difference be- 


twixt them in a material article, upon which a great deal of the 
complainer's argument proceeds; ſo that no inference can be 


drawn from the law of our neighbouring country, ſo as to in- 
fluence the preſent queſtion. | 

The complainer comes now to mention the objection to Latche- 
mo, a negro ſlave, who, among other witneſſes, is produced a- 
gainſt her. The interlocutor of the Commiſſaries has, © before 
* anſwer, appointed him to appear in court, in order to be exa- 
* mined upon the articles of his faith;“ by which, though they 
have not repelled the objection, yet as they have allowed him to 
be adduced, the complainer will beg leave to inſiſt, that he is ab- 
ſolutely inadmiſſible. The objection is laid upon two grounds; 


the firſt, that he is a ſlave; and the ſecond, that he is not a Chri- 


ſtian. 


E 


appear to have been argued upon the general principles above 


With reſpect to the firſt, had this witneſs been the ſlave of 
the purſuer, there could have been no doubt of the validity of the 
| | _ objection... 


Latchems,. : 


( 22 ) 


Sbjection. Julius Paulus, in recept. ſentent. ad fflium, writes, Su- 


<< ſpector gratiæ teſtes, et eos vel maxime quos accuſator de domo 
* produxerit, vel vitæ humilitas infamuerit, interrogari non pla- 
* cuit: in teſte enim et vitæ qualitas ſpectari debet et dignitas.” 


Buch is the diſpoſition of the Civil law; and by our own law, e- 


ven tenants, if they were moveable, could not be received as wit- 
neſſes for their maſters. 

In the preſent caſe, although this perſon is not the flave of the 
purſuer, yet as it has been ſhown, by the letter produced, that his 
miſtreſs conſiders this cauſe as her own, he muſt be ſubject to 
the ſame rule as if the proceſs were in her name. 

But the objection does not reſt here alone: for this witneſs is 
not in the ſtate of a menial ſervant, or of a moveable tenant ; he 
3s a ſlave; and, without pleading the point ſo high as to main- 
tain, that he is in the ſame condition as a ſlave by the Roman 


law, or that the maſter has over him the jus te et necis, or even 


the power of maltreating him; yet ſurely it will be admitted, that 
his maſter has the power of his ſervice for life, may reclaim him 
if he runs away, may diſpoſe of theſe. ſervices, * and may fend 
him to any place of the world he pleaſes. 'I his was the opinion 
of a very great man lately at the head of the law in England; and 
if the defender is not miſinformed, it was that great man's opi- 
nion, that even baptiſm would not alter or impair the maſter's 
right; though indeed it is unneceſſary to mention that circum- 
Nance, as it is admitted this man is not baptized. So ſtanding 
the caſe, this man is, and muſt look upon himſelf to be, in the 
abſolute diſpoſal of his maſter. He can have no property of his 
own, for his ſervice is not his own; he has no character to ſuſ- 
tain or to loſe. Is this a perſon upon whole diclum the defender's 
character, and every thing dear to her, muſt depend? 

In the /econd place, It is admitted, that this man has not been 
baptized, and by conſequence is not a Chriſtian. As the Commiſ- 
ſaries have not abſolutely determined this part of the objection, it 
is perhaps improper to inſiſt upon it at preſent. The complainer 
{hall only take notice, that if this objection is to avail in any 
court, it muſt ſurety be in the commiſſary-court, where the very 
form of the oath intimates, that the perſon taking it 1s ſuppoſed 
«40 be a Chriſtian. It is in the following terms. © I renounce all 


* the bleſſings contained in this holy book if J do not tell the 
5 | | truth; 


<=) 


* truth; and may all the curſes therein be my portion if I do 
* Not tell the truth. And I ſwear by the Almighty God, and as 
* 1 ſhall anſwer to God at the great day of judgement, I ſhall tell 
i Ke. —:: 

Your Lordſhips will, no doubt, conſider what that man is to 
whom that ſacred oath is to be adminiſtered ; how lightly he may 
confider the ſubject matter about which he is to be ſworn ; and 
how greatly will weigh with him his dependence on thoſe in 
whoſe cauſe he will, no doubt, think he ſwears. 

Conſider the point in a further light. If a witneſs ſwears falſe- 
ly, he may be tried for perjury. This 1s a great ſecurity which 
every perſon accuſed has, that the witneſs ſwearing againſt him 
would ſpeak truth. Now the complainer ſubmits to your Lord- 
ſhips, whether it is poſſible that this negro ſwearing falſely, could 
be tried for perjury ? It can hardly be ſuppoſed, that there is any 
jury would condemn a perſon for a crime, which he does not un- 
derſtand, or know to be a crime. It would be againſt every rule 
of law and reaſon. Such being the caſe, would it not be the height 
of injuſtice to the defender, to admit to be evidence againſt 
her, a witneſs who could not be ſubjected to the ſame puniſh- 
ment for ſwearing falſely, as all other witneſſes may be ? 

With regard to what is ſaid for the purſuer in Captain Green's 
Caſe, where the purſuer has inſtanced thejexamination of two Hea- 
then boys, the complainer has already obſerved, in her replies to 
the anſwers to the objections, that that caſe was attended with 
very particular circumſtances, and has been remarked for its ſeve- 
rity ; and ſhe believes this is the firſt time that any part of it was 
ever quoted, or founded upon as a precedent. 


In reſpect whereof, &c. 
HENRY DUN DAS. 
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